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(1) 

EXAMINING OPPORTUNITIES AND 
CHALLENGES IN THE FINANCIAL 

TECHNOLOGY (‘‘FINTECH’’) MARKETPLACE 

Tuesday, January 30, 2018 

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS 

AND CONSUMER CREDIT, 
COMMITTEE ON FINANCIAL SERVICES, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 10:02 a.m., in room 

2128, Rayburn House Office Building, Hon. Blaine Luetkemeyer 
[chairman of the subcommittee] presiding. 

Present: Representatives Luetkemeyer, Rothfus, Royce, Lucas, 
Posey, Ross, Pittenger, Barr, Tipton, Williams, Trott, Loudermilk, 
Kustoff, Tenney, Clay, Maloney, Meeks, Scott, Green, and Heck. 

Also present: Representatives Hensarling, Hollingsworth, 
Emmer, and Cleaver. 

Chairman LUETKEMEYER. The committee will come to order. 
Without objection, the Chair is authorized to require recess of the 
committee at any time. This hearing is entitled, ‘‘Examining Oppor-
tunities and Challenges in the Financial Technology, or Fintech, 
Marketplace.’’ 

Before we begin, I would like to thank the witnesses for appear-
ing today, I appreciate your participation and look forward to the 
discussion. I now recognize myself for 5 minutes for the purposes 
of an opening statement. 

From all the electronic payment in use, through blockchain, and 
crytpo-currencies, advances in technologies are changing the way 
financial markets operate and the way that consumers access cred-
it. Use of these new technologies has proven to spur innovation 
that aids in the delivery of services and products to consumers and 
small businesses. These advancements come at a time when bank 
lending to borrowers with less than pristine credit, small busi-
nesses, and startups seems to have stalled. 

According to a recent study by Deloitte, marketplace lenders, for 
instance, accounted for loan originations worth almost $40 billion 
over the last decade. Today, many online lenders have a technology 
to offer consumer and small business loans with better terms and 
conditions. 

An increasing role for fintech also shows the financial needs of 
Americans have changed. The rise of online banking and mobile 
payment technologies have revolutionized the way Americans inter-
act with institutions and make financial decisions. 
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While we should always advocate for innovation that helps the 
American people and the economy, we must also understand the 
implications this type of technical revolution can have on con-
sumers and financial institutions. 

So my colleagues on this subcommittee have raised questions 
over both potential positives and negatives these types of lenders 
may have on underserved borrowers and communities. These are 
conversations that need to take place so we can have a holistic 
view of this diverse and growing marketplace. 

It is also important to spend time understanding regulatory re-
gimes surrounding fintech, predominantly regulated by the States. 
Questions have recently been raised as to whether or not Federal 
laws that apply to similar products and companies, should apply to 
fintech. 

At the Federal level, the previous Comptroller of the Currency, 
championed an optional Federal charter for fintech companies, an 
idea that has been debated in Congress for a number of years. The 
Trump Treasury Department has also opined on ways in which to 
support safe online lending platforms. 

This subcommittee will continue to deliberate measures sur-
rounding fintech that will promote freer and fairer lending to more 
American families and businesses. 

So the bills, including a bill introduced by the gentleman from 
Indiana, Mr. Hollingsworth, will provide certainty in the market-
place and encourage community banks to partner with fintech com-
panies to better serve their customers. 

As we examine these complex issues, we must be careful not to 
unnecessarily stifle access to capital. We should aim to foster a bet-
ter understanding of the many facets of fintech and create an envi-
ronment that fosters responsible innovation without jeopardizing 
consumer protections or creating an uneven playing field. 

The bottom line is that this is a universe that seems to evolve 
on a nearly daily basis. It is my intention to hold a number of hear-
ings on fintech. I am confident that today’s conversation will be a 
great start, and I will again thank our witnesses for their time. 

The Chair now recognizes the gentleman from Missouri, Mr. 
Clay, Ranking Member of the subcommittee, for 5 minutes for an 
opening statement. 

Mr. CLAY. Thank you, Mr. Chairman, and I will not take the en-
tire 5 minutes, but I appreciate you holding this hearing to exam-
ine opportunities and challenges in the fintech marketplace. Thank 
you to each of the witnesses for shedding light on this subject. 

In June 2016, the Obama Administration held a White House 
fintech Summit to engage with stakeholders about the potential for 
fintech. Then in January 2017, the Administration compiled its 
takeaways into a statement of principles as a policy framework for 
the fintech ecosystem. 

The 10 principles encourage stakeholders to; one, think broadly 
about the financial ecosystem; start with the consumer in mind; 
promote safe financial inclusion and financial health; recognize and 
overcome potential technological bias; maximize transparency; 
strive for interoperability and harmonize technical standards; build 
in cybersecurity, data security, and privacy protections from the 
start; increase efficiency and effectiveness in financial infrastruc-
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ture; protect financial stability; and continue and strengthen cross- 
sector engagement. 

Under the Trump Administration, the Treasury Department has 
indicated plans of releasing a paper on non-bank financial institu-
tions, financial technology, and financial innovation as part of their 
comprehensive financial regulatory review pursuant to Executive 
Order 13772 from President Trump. 

It is unclear when Treasury’s fintech paper may be released, so 
this is a timely and important hearing. Thank you all, again, to 
each of today’s witnesses, and I yield back the balance of my time. 

Chairman LUETKEMEYER. The gentleman yields back. 
The Chair now recognizes the gentleman from Pennsylvania, Mr. 

Rothfus, Vice Chair of the subcommittee, for 2 minutes to deliver 
an opening statement. 

Mr. Rothfus. 
Mr. ROTHFUS. Thank you. Thank you, Mr. Chairman. I want to 

thank you and the Ranking Member Clay for calling today’s hear-
ing on the fintech marketplace. This is an important topic, and it 
demands the attention of policymakers. 

Just as the growth of fintech presents us with regulatory ques-
tions and the challenge of dealing with disruptive technological 
change, it also represents a tremendous opportunity to make more 
and better financial products available to an even greater number 
of consumers. 

As we look at communities that have lost their local bank or un-
derserved areas trying to get back on their feet, fintech can be a 
solution. New online lending programs, mobile banking, and other 
developments can help bring capital back into places that brick and 
mortar institutions abandoned a long time ago. 

I should mention that fintech is an issue in which I have a paro-
chial interest. Western Pennsylvania has become a fintech hub, 
drawing on the region’s high quality workforce and premier edu-
cational institutions. 

Major western Pennsylvania financial institutions, like PNC and 
BNY Mellon, have ventured into the fintech space, setting up dedi-
cated facilities to cultivate new ideas. The region is also home to 
promising incubators, like SteelBridge, as well as independent en-
trepreneurs who work tirelessly to bring new fintech products to 
market. 

I had the privilege of meeting with many of western Pennsylva-
nia’s fintech leaders and learning about the opportunities and chal-
lenges they face. 

I hope that our work on this committee will help to allow for con-
tinued innovation while providing sufficient supervision and con-
sumer protection. I look forward to hearing from today’s witnesses 
how we can take our first steps on this important issue. 

With that, Mr. Chairman, I yield back. 
Chairman LUETKEMEYER. The gentleman yields back. 
With that, let us introduce the panel today. We welcome the tes-

timony of Mr. Nathaniel Hoopes, Executive Director, Marketplace 
Lending Association; Mr. Brian Knight, Director of the Program on 
Financial Regulation and Senior Research Fellow at the Mercatus 
Center, George Mason University; Mr. Brian Peters, Executive Di-
rector, Financial Innovation Now; Mr. Andrew Smith, Partner, 
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Covington and Burlington, Professor Adam Levitin, Professor of 
Law, Georgetown University Law Center. 

Each of you will be recognized for 5 minutes to give an oral pres-
entation or testimony. Without objection, each of your written 
statements will be made part of the record. 

As a tutorial on the lights, some of you may not have been here 
before, green means go. At the 1-minute mark, a yellow light will 
come on, hopefully you can wrap it up at that point. Red means 
stop, and hopefully we can wrap it up very quickly. 

With that, Mr. Hoopes, you are recognized for 5 minutes. 

STATEMENT OF NATHANIEL HOOPES 

Mr. HOOPES. Thank you, Mr. Chairman, Ranking Member Clay, 
members of the committee for the opportunity to testify here today. 
I also would like to thank the staff for their hard work. 

The Marketplace Lending Association (MLA) formed in 2016. It 
has grown to 20 member companies. The criteria for membership 
are that platforms meet a standard of safety responsibility toward 
consumers and to the marketplace. 

MLA members must be transparent with consumers about APR, 
annualized rates, any penalties or fees in the loans, and not offer 
any so-called payday or high-cost installment loans to find in nu-
merous places, including the Military Lending Act as loans above 
36 percent APR. 

In small business lending, MLA member platforms adhere to the 
Responsible Business Lending Coalition, a group of both for-profit 
and non-profit entities that came together to create the borrower’s 
bill of rights or to an equivalent standard. 

Mr. Chairman, Ranking Member Clay, this industry is effectively 
serving the broad American middle class, one that remains the en-
gine for economic growth and prosperity today. It is also creating 
opportunities for investors that previously were reserved only for 
the wealthiest borrowers or the wealthiest in America. 

MLA members can save borrowers as much as $20,000 in stu-
dent loan refinancing. They can save members thousands of dollars 
in refinancing high-cost credit card debt. 

They can reach the broad underserved population in America. 
They can help those underserved populations secure a better finan-
cial future for themselves, for their families, and for small busi-
nesses. 

Today, I would like to talk about opportunities for this com-
mittee, and indeed for Congress generally, to take action to support 
legislation and new chartering opportunities for some financial 
technology firms that can broadly advance the interests of Amer-
ica’s middle class. 

So what are marketplace loans? Fintech data tracking firm dv01 
advises that more than a million marketplace loans were issued 
last year; the average loan balance $14,000, the average APR 14.7 
percent. These are far from the short-term, high-rate products that 
many associated with the earliest days of online lending. 

These are also well-regulated loans. These are loans that are 
overseen by the FDIC (Federal Deposit Insurance Corporation), 
loans overseen by State consumer protection regulation, and loans 
that are offered in a transparent way to consumers across America. 
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Today, there is more than $1.023 trillion in outstanding credit 
card debt. That is an enormous debt that borrowers have an oppor-
tunity to refinance with marketplace lenders at lower rates. 

Small business owners report they are very pleased with having 
new online options. 95 percent report they would consider taking 
another loan with another online lender. 

So imagine the possibilities if we could update the regulatory 
framework, one that we use today designed for a 19th and 20th 
century banking system that didn’t envision the Internet to one 
where startups, small businesses, and innovators can better serve 
consumers, businesses, students. 

To do that, encourage the Congress to move the Protecting Con-
sumers’ Access to Credit Act, a bill sponsored by members of this 
committee that passed earlier in November. 

I would also support the committee to look at the IRS Data Mod-
ernization Act. That one bill would enable a small business lender 
to verify a borrower’s income in real time, rather than waiting 
weeks, a time that often in today’s economy they don’t have, and 
to serve a small business owner with a better product because they 
have a better picture of that person’s true financial profile. 

Finally, this committee should support options for fintech firms 
to apply for charters. The special purpose national bank charter at 
the OCC (Office of the Comptroller of the Currency) and the FDIC, 
ILC charter are both under development. I appreciate the time, 
and I thank the committee. 

[The prepared statement of Mr. Hoopes can be found on page 40 
of the appendix.] 

Chairman LUETKEMEYER. The gentleman’s time has expired. 
With that, we recognize Mr. Knight for 5 minutes. 

STATEMENT OF BRIAN KNIGHT 

Mr. KNIGHT. Thank you, Chairman Luetkemeyer, Ranking Mem-
ber Clay, and the members and staff of the subcommittee. I am 
honored to testify today. 

Whether it is a mortgage to buy a first home, the ability to 
quickly and cheaply send money to a loved one, or accessing credit 
when in need, financial services are vital to the American dream. 

Advances provided by financial technology, or fintech, have the 
potential to provide Americans with better, cheaper, and more in-
clusive financial services. Unlocking that potential requires mod-
ernizing the regulatory environment to encourage innovation and 
competition while providing Americans with necessarily consumer 
protection. 

Because while financial technology may be able to help people, 
there is a risk that mis-regulation will inhibit this possibility. So 
Congress should modernize regulation to foster innovation, com-
petition, and inclusion. 

Financial services are seeing a series of potentially significant 
changes, including the removal of geographic limitations thanks to 
the Internet and mobile devices, use of new algorithms, and ma-
chine learning, the entrance of firms from outside traditional fi-
nance, including both startups and well-established companies like 
Amazon, and the rapid adoption of new services by customers. 
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Peer-to-peer and mobile payment are now practical. As well as 
daily payments for workers, removing the need to wait for payday. 
There are also innovations like cryptocurrencies, which some be-
lieve could entirely remake the financial system, along with the 
capital markets, real estate, and other industries. 

While not a panacea, these innovations show real promise. For 
example, there is evidence that innovative lenders can offer bor-
rowers credit at better rates or extend credit to borrowers who 
would otherwise have trouble accessing it. 

Evidence also indicates that innovative lenders are replacing 
banks in communities where banks have been forced to leave be-
cause it is no longer profitable for them to serve. And that algo-
rithmic underwriting may lead to less discrimination than tradi-
tional underwriting. 

However, there is also risk. While technology enables legitimate 
businesses to reach new customers without regard for distance, it 
also allows fraudsters to find new victims. While cryptocurrencies 
allow the oppressed to avoid the predations of their government, it 
can allow those same governments to avoid sanctions. 

Done well, initial coin offerings (ICOs) might make our capital 
markets more efficient. Done poorly, they leave both investors and 
well-meaning but ignorant companies exposed. 

While there are risks, we must remember two things. First, there 
is no regulatory vacuum. Regulators currently have and are using 
the power to prohibit and punish violations of the law. 

Fintech lenders that partner with banks are subject to regulation 
by the bank’s regulators and the CFPB (Consumer Financial Pro-
tection Bureau). And the CFPB, SEC (U.S. Securities and Ex-
change Commission), FTC (Federal Trade Commission), and CFTC 
(Commodity Futures Trading Commission) have all brought en-
forcement actions in fintech-related areas and will continue to do 
so. 

Second, we must remember that traditional finance also presents 
risk. As such, fintech innovations should not be judged against per-
fection, but against the status quo. While some regulation is nec-
essary to protect Americans, the current regulatory environment 
unduly impedes positive innovation in several ways. 

In the interest of time, I will limit my discussion to three. First, 
many non-bank fintech firms are subject to burdensome State-by- 
State regulation in areas where banks offering comparable prod-
ucts enjoy broad uniformity thanks to Federal law. This makes it 
difficult, if not impossible, for these innovative firms to compete di-
rectly with banks. 

The OCC charter previously mentioned is one possible avenue to 
address this problem, at least for some firms, but it is unclear 
whether or not it will move forward and whether or not it will be 
viable if it does. Even if the OCC charter does move forward, it 
should not be the only option available. 

Second, even if firms partner with banks, recent litigation and 
regulatory actions have called into question the legitimacy of those 
partnerships. This risks reducing access to those most in need of 
new options. 

Third, the United States lacks a scalable way for companies to 
safely experiment with new technologies. Countries, including the 
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United Kingdom, Australia, and Singapore, have pursued a so- 
called regulatory sandbox to provide firms a way to try new prod-
ucts with a lower regulatory burden while still protecting con-
sumers. 

While some regulators at the Federal and State level are working 
to become more welcoming to innovation, the fragmentation of our 
regulatory system makes it hard to create a program that provides 
a truly friendly environment for experimentation. 

Congress can help encourage better financial services for all 
Americans. It can do this by providing certainty to the bank part-
nership model, a path to regulatory equity that can include both 
the OCC and the States, and a mechanism for State and Federal 
regulators to allow innovators to try new ideas while protecting in-
vestors. 

Doing so will help ensure our financial system is competitive, in-
novative, and inclusive for the future. 

I look forward to our discussion, and thank you for your time. 
[The prepared statement of Mr. Knight can be found on page 52 

of the appendix.] 
Chairman LUETKEMEYER. The gentleman yields back. 
Mr. Peters, you are recognized for 5 minutes. Welcome. 

STATEMENT OF BRIAN PETERS 

Mr. PETERS. Thank you, Chairman Luetkemeyer, Ranking Mem-
ber Clay, and members of the committee for the opportunity to tes-
tify. My name is Brian Peters, and I am the Executive director of 
Financial Innovation Now, FIN, an alliance of tech companies 
working on policies to make financial services more accessible, safe, 
and affordable. 

The members of FIN are Amazon, Apple, Google, Intuit, and 
PayPal. These companies are at the forefront of America’s economic 
growth. They collectively employ over 700,000 people and spend 
more on R&D, $40 billion annually, than any other companies in 
the United States. 

They are innovating many new financial tools, such as digital 
wallets, secure online payments, personal finance apps, and access 
to capital for small businesses. Many of these tools work in part-
nership with traditional financial institutions. 

We believe that one of the best opportunities of technology is the 
potential to improve financial inclusion and increase access. 25 per-
cent of Americans remain unbanked or underbanked, but there is 
growing evidence that the mobile Internet is helping to reduce 
some of the traditional barriers to financial services. 

The speed of money also matters. In our era of instant messaging 
it does not make sense that it can still take days for a payment 
to clear. 

For those on a tight budget, like half of Americans living pay-
check to paycheck, this delay could cause undue hardship in the 
form of high cost alternative financial services, sometimes costing 
10 percent of income just to access money when it is most needed. 

Fortunately, the Federal Reserve is shepherding a commendable 
industry-led effort to achieve faster payments by 2020. FIN is a 
part of this effort and supports the Fed’s leadership because we 
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want real-time payment clearing to be a 24/7 reality as soon as pos-
sible. 

Financial management applications also offer another area of 
promise. These tools have helped millions of consumers and busi-
ness to create budgets, set savings goals, avoid fees, and find better 
offers. It is like having your own personal accountant. 

Small businesses also have new options. FIN members already 
offer a broad set of small business technology tools, including pay-
ment processing, payroll, inventory management, sales and data 
analytics, and shipping logistics, just to name a few, all of which 
make basic elements of running a business faster and less expen-
sive, both online and on Main Street. 

We are now expanding this technology toolbox with the addition 
of capital. It is our broader integration of these tools that enables 
small businesses to utilize their own sales and accounting data to 
qualify for capital quickly and conveniently. Importantly, early re-
search shows that these sources of capital are filling gaps for un-
derserved small businesses. 

All of these tools mean more competitive and broader economic 
growth. These benefits could be enhanced through policies that 
keep pace with innovation and meet the needs of today’s consumers 
and commerce. 

My written testimony contains a number of commonsense policy 
proposals for the committee’s consideration. I will briefly mention 
several. 

No. 1, create an optional national money transmission license. 
Payment innovators currently are regulated under a fractured re-
gime in nearly every State. 

An optional, national license would offer consistent safeguards 
and it would enhance innovation and consumer access to new pay-
ment options evenly across the country. 

No. 2, update the Card Act to include oversight of card network 
rules and their impact on consumer choice and access to payments. 

No. 3, restore the valid when made principle. FIN thanks the 
committee for passing the Protecting Consumers’ Access to Credit 
Act introduced by Congressman McHenry and Congressman 
Meeks. 

No. 4, support the good institutional work of financial regulators 
to better address technology, such as the OCC’s Office of Innova-
tion and the Consumer Financial Protection Bureau’s Project Cata-
lyst. 

Financial Innovation Now thanks the committee for the oppor-
tunity to testify, and we look forward to working with you toward 
a better financial services future. Thank you. 

[The prepared statement of Mr. Peters can be found on page 108 
of the appendix.] 

Chairman LUETKEMEYER. Thank you, Mr. Peters. 
Mr. Smith, and the professor, you guys have a tough bar to go 

over here in these. I have three guys, and they hit their time right 
on the dot here. 

Mr. Smith, welcome. You are recognized for 5 minutes. 
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STATEMENT OF ANDREW SMITH 
Mr. SMITH. Thank you, yes, a hard act to follow. Everyone hit it 

right on the money. Chairman Luetkemeyer, Ranking Member 
Clay and members of the subcommittee, thank you for the oppor-
tunity to appear before you. My name is Andrew Smith. I am a 
Partner in the law firm of Covington and Burling and currently 
serve as the Chairman of the Consumer Financial Services Com-
mittee of the American Bar Association. 

I am appearing this morning on my own behalf to testify about 
the opportunities and challenges presented by fintech and the need 
to amend existing laws to ensure the continued ability of banks to 
partner with fintech firms to deliver new and innovative products 
and services to consumers. 

The use of fintech to offer credit products to consumers enhances 
competition and increases consumer access to high-quality credit 
offered conveniently over the Internet and mobile devices. 

But, the electronic marketing, origination, and servicing of credit 
products is technically demanding. And many banks, particularly 
community banks, don’t have the technical expertise to provide 
these products safely and efficiently. 

Smaller banks also may not have the capital and liquidity to 
achieve the critical mass needed for a national lending program. 
Fintech firms, for their part, need banks to access the payment sys-
tem and to establish a national platform to offer products on a 50- 
State basis. 

In other words, banks and fintech firms need one another, and 
the relationship between them can pay big dividends for consumers 
and for the economy. 

The FDIC has recognized the importance of permitting banks to 
partner with fintech firms to offer credit products to consumers and 
has laid out a robust regime for supervising these relationships, in-
cluding 12-month examinations cycles, concurrent risk manage-
ment, and consumer protection examinations, and direct super-
vision of the fintech firms themselves. 

Allowing banks and fintech firms to partner with one another to 
offer credit to consumers enables consumers to work with a feder-
ally supervised lender giving them greater confidence and security 
and helping to integrate them into the traditional banking system. 

All of these benefits, however, are being threatened by a new line 
of court decisions concluding that, even where a bank made the 
lending decision, funded the loan, and is the legal lender, the bank 
may not be the so-called true lender if the bank does not have the 
quote/unquote ‘‘predominant economic interest’’ in the loan. 

Many courts have reviewed the loan agreement to determine that 
the bank is, indeed, the lender, and that there is no basis to upset 
the agreed-upon relationship between the lender and the borrower. 

Other courts, however, have taken it upon themselves to look 
through the loan agreement and the legal rights and obligations of 
the parties to make a subjective determination that the bank is not 
the true lender. These courts have held that a third-party service 
provider or even an investor might be the actual lender. 

These court decisions have the potential to upset the well-settled 
commercial expectations of the various participants in the trans-
action because if the bank is not the true lender, then the Federal 
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10 

banking laws may not apply, and the underlying loan, or even a 
whole portfolio of loans, may be considered to be invalid under 
State lending laws. 

This type of uncertainty is unacceptable to participants in finan-
cial markets, and if these decisions start to take hold, banks may 
find it impossible to find firms willing to partner with them on ac-
ceptable terms, and we would risk losing all of these demonstrated 
consumer and economic benefits of partnerships between fintechs 
and banks. 

Although the law, in my judgment, already is crystal clear that 
if a bank makes a loan, then the bank is the lender, legislation has 
been introduced that would reiterate and reconfirm this bedrock 
principle and would make clear that the existence of a service or 
an economic relationship between a bank and another person 
doesn’t change the fact that the bank made the loan. 

This legislation would create greater certainty in commercial re-
lationships and provide the additional clarity and direction to these 
courts considering true lender challenges. Thank you again for in-
viting me to testify. I would be happy to answer any questions. 

[The prepared statement of Mr. Smith can be found on page 119 
of the appendix.] 

Chairman LUETKEMEYER. Thank you, Mr. Smith. 
Professor. Welcome. You are recognized for 5 minutes. 

STATEMENT OF ADAM LEVITIN 

Mr. LEVITIN. Thank you. Mr. Chairman Luetkemeyer, Ranking 
Member Clay, members of the subcommittee, good morning. 

My name is Adam Levitin. I am a Professor of law at George-
town University. Thank you for inviting me to testify here. I am 
testifying solely as an academic who studies consumer finance. I 
have no financial interest in any fintech company. 

I would like to note that a number of my students from my con-
sumer finance class are here today, and I am glad that they are 
having the opportunity to witness the legislative process in action. 

Chairman LUETKEMEYER. Do they get extra credit for that, pro-
fessor? 

Mr. LEVITIN. I certainly will take it into consideration. 
There are a huge range of non-bank financial services companies 

that fall under the rubric of fintech. Some offer payment services 
and some offer credit services. Some compete with banks and some 
partner with banks. Some fintechs provide services that can really 
help improve Americans’ financial lives, as you have heard from 
the other witnesses. 

But other fintechs, particularly in the credit and cryptocurrency 
areas, engage in predatory and abusive behavior. While it is easy 
to get caught up in the hype around fintechs, it is important to dis-
tinguish among them and take actions to facilitate the good players 
in the fintech space without also protecting the abusive ones. 

My written testimony contains several concrete suggestions for 
the subcommittee to consider, and I would like to highlight three 
of them. First, I would urge the subcommittee to consider the cre-
ation of a Federal money transmitter license. 

It is a Federal felony to transmit money without a license, and 
the current money transmitter licensing regime is State-based. 
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This might make sense for small money transmitters operating 
from a store front or two, but it makes little sense to require com-
panies like Amazon, Apple, or PayPal, that operate national Inter-
net-based payments platforms, to get 50 different money trans-
mitter licenses. A Federal money transmitter license will eliminate 
duplicative State regimes. 

I would, however, also urge that any Federal money transmitter 
licensing regime be paired with an insurance requirement to pro-
tect consumer funds held by transmitters such as balances in 
PayPal accounts. These balances are currently uninsured, and that 
is concerning. 

Second, the committee should consider steps to encourage greater 
consumer financial data portability. Banks are often reluctant to 
enable the sharing of consumer’s data with fintechs whom they cor-
rectly see as potential competitors. 

But this is precisely why such data portability should be encour-
aged. Consumer banking relationships are sub-optimally sticky. 
Consumers don’t switch financial relationships when they should, 
and that means consumers end up overpaying for their banking 
services. 

Giving consumers’ greater right regarding the portability of data, 
that their own transactions have generated, would help them im-
prove the competitive landscape of consumer financial services. I 
would like to relatedly endorse a point that Mr. Peters made about 
amending the Card Act with regard to card association rules. 

Third, I strongly urge the subcommittee not to encourage preda-
tory lending through rent-a-bank schemes. Unfortunately, both 
H.R. 4439, the Modernizing Credit Opportunities Act, and H.R. 
3299, the so-called Madden Fix Bill, do precisely this. 

These bills are blank checks for predatory lending. These bills 
enable banks to launder loans for non-bank lenders by letting the 
non-bank lenders buy not just the loans from the banks, but also 
the benefit of Federal preemption of State consumer protection 
laws. 

It is frankly outrageous that Congress would even consider facili-
tating such an abuse of the banking system. Federal preemption of 
State law is part of a package that goes with an extensive system 
of Federal regulation to which fintechs are not fully subject. 

Preemption is a personal privilege for banks, and it is really not 
something they can sell, yet that is exactly what H.R. 4439 and 
H.R. 3299 do. These bills put preemption of State laws up for sale. 

I recognize that H.R. 3299 is presented as a bill to protect so- 
called marketplace lenders, but it is drafted so broadly that it also 
shields Internet payday lenders and debt buyers. 

Indeed, both bills would actually enable payday lending in rough-
ly half the States that prohibit it outright, and they would effec-
tively void the interest rate and rollover limitations that are im-
posed by the half of States that do allow payday lending but regu-
late it. In other words, H.R. 3299 and H.R. 4439 are bills that au-
thorize unrestricted payday lending nationally. 

If Congress wants to do that, it should be upfront about what it 
is doing rather than claiming that it is restoring a legal doctrine 
or reining in errant court decisions. 
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There are a lot of ways that fintechs can improve consumers’ 
lives, and we should encourage them when they do that. But the 
fintech buzz word should not be a license for permitting risky, abu-
sive or fraudulent behavior in the financial system. I look forward 
to your questions. 

[The prepared statement of Mr. Levitin can be found on page 84 
of the appendix.] 

Chairman LUETKEMEYER. Thank you, Professor. 
Would your students please raise their hand? Very good. Well, 

welcome, and if you need an excuse for the rest of your classes that 
you are going to skip today, let me know. We can help you out with 
that. 

But again, I thank all the witnesses for their testimony today. 
We have a little housekeeping issue here right quick. 

Without objection, the gentleman from Illinois, Mr. Hultgren, the 
gentleman from Indiana, Mr. Hollingsworth, the gentleman from 
Minnesota, Mr. Emmer, the gentleman from Missouri, Mr. Cleaver, 
are permitted to participate in today’s subcommittee hearing. 

While not members of the subcommittee, they are all members 
of the Financial Services Committee. We appreciate their participa-
tion today. 

This is, as you can see, a very, very interesting and very much 
needed conversation to have. We have a lot of other members that 
want to participate today, so we look forward to the discussion. Let 
me recognize myself for 5 minutes and begin the discussion. 

Mr. Knight, you are recognized as the director of Program on Fi-
nancial Regulation, so can you give me just a little discussion here 
with regards to fintech is an area where we need to be very careful. 

We want to make sure we don’t—we want to continue to allow 
innovation. We want to make sure we keep a level playing field. 
So how do you thread the needle on regulating too much, not 
enough, make sure that people are protected yet allow the innova-
tion it takes. 

Can you just describe a little bit what you think would be a sce-
nario under which we can keep the playing field level and allow in-
novation and still protect consumers? 

Mr. KNIGHT. Thank you, sir. I will try. 
Chairman LUETKEMEYER. It is a big question, I know. 
Mr. KNIGHT. It is a challenging question. The important thing 

that we need to think about is keeping the consumer always in 
mind first and foremost. There is nothing sacred about any par-
ticular type of financial service. It is all about what serves the cus-
tomer’s need. 

If something better comes along that displaces payday or banks 
or marketplace or whatever, and it serves customers’ needs better, 
we should allow that to happen and not shed a tear. So that is the 
first goal post. 

With regards to a level playing field, which is obviously a phrase 
that gets thrown around a lot, we need to regulate to the risk. To 
compare and contrast banks with marketplace lenders, banks fund 
their loans, in part, through federally insured deposits. 

Federal insurance of the deposit, the fact that they are using de-
posits that are given to them by customers with the understanding 
that the customer can demand it back at any time, that the cus-
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tomer is not taking on any risk that their balance will go down, im-
plicates certain rules and regulations and a certain legitimate need 
for a certain type of consumer protection. 

Loans that are funded by investors who know they are putting 
their money up for risk and are not federally insured present dif-
ferent types of consumer protection risks. 

In that case, the concern should be around the investor, not tak-
ing on extra contractual risk. By this I mean if I invest money in 
a loan, I understand I am taking on the risk that the borrower 
might default. 

What I am not taking on is the idea that the lender might fail 
and sever the connection between me and the borrower. So the bor-
rower, check in hand, willing to pay off his loan, just doesn’t know 
where to send it to, and I am sitting on the other end unable to 
get funding. Things like backup servicing provisions would be very 
important in that respect. 

With regards to our mindset, one thing we need to think about 
is the idea of enabling and helping regulators get a better under-
standing of the pace of innovation because it is ever increasing. 
Regulators, while well-meaning, often find themselves behind the 
times a bit. 

That is one of the reasons why I commend that we look at the 
concept of something like a regulatory sandbox, which, as with ev-
erything else in this space, there are some definitional issues. 

But an environment where regulators can engage with compa-
nies in a scalable way, that companies can try new things out with 
the understanding that they must protect their consumers. If con-
sumers are harmed due to a violation of the law, the company 
stands ready to make them whole. 

Chairman LUETKEMEYER. If I can interject just 1 second, that is 
an interesting way to go. We need to be looking at this because ba-
sically what you are saying is we need to allow pilot projects with 
safe harbors for the entities to be able to develop a product, and 
if it works, fine. If it doesn’t work, they can move on. 

But there needs to be in place a regulatory regime within which 
they allow that to happen. Is that basically what you are saying? 

Mr. KNIGHT. Absolutely, with two other caveats. One, this pilot 
program should not be a place where only favored firms can get in 
and obtain major competitive advantage. There are ways we can 
mitigate against that risk. 

Two, the pilot program should not just be necessarily at the Fed-
eral level. The States present an excellent venue for this and can 
serve as, as the cliche goes, laboratories of democracy. 

But because of the overlapping and fractured nature of Federal 
regulation in this space, there is going to have to be some clarifica-
tion, some forbearance instituted to allow that to be viable. 

Chairman LUETKEMEYER. OK. My time is about up. I will yield 
my time back. 

With that, we will go to the other gentleman from Missouri, Mr. 
Clay. You are recognized for 5 minutes. He is the Ranking Mem-
ber. 

Mr. CLAY. Thank you, Mr. Chairman. Professor Levitin, accord-
ing to Federal Reserve Board Governor, Lael Brainard, and I quote, 
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‘‘It is often hard for the consumer to know what is actually hap-
pening under the hood of the financial app they are accessing.’’ 

‘‘The app’s websites and terms and conditions of fintech advisors 
and data aggregators often do not explain how frequently data 
aggregators will access a consumer’s data or how long they will 
store that data. If things go wrong, consumers may have limited 
remedies, and it is not uncommon to see terms and conditions that 
limit the fintech advisor’s liability to the consumer to $100,’’ un-
quote. 

Professor Levitin, do you agree with Governor Brainard’s con-
cern? What can Congress do to address these privacy issues? 

Mr. LEVITIN. So I absolutely agree with Ms. Brainard’s concerns. 
There are a few steps Congress can take to address these issues. 
First would be, legislation that would restrict the use of binding 
mandatory arbitration clauses in consumer financial contracts. 

Unfortunately, Congress voted to overturn very narrowly, by one 
vote, to overturn the CFPB’s rulemaking to that effect. But that is 
something that Congress should revisit. 

Second, besides the arbitration limits, Congress should also con-
sider legislation that would restrict stipulated damages clauses in 
consumer financial contracts. I haven’t thought through the details 
of what that would look like, but that should be something Con-
gress should consider. 

Mr. CLAY. Would any other panelist like to address how we pro-
tect consumers’ data as well as the whole hacking of the checking 
account and credit card? Anyone? 

Mr. Peters. 
Mr. PETERS. I would be happy to address this. First, Governor 

Brainard’s comments in the financial technology space generally 
are very thoughtful and very welcome. She has brought a deep 
level of insight to this, especially with respect to consumer protec-
tion issues. 

I represent a number of companies that are obviously innovating 
in incredible ways. We take the view that many of the apps and 
the technology that people have in their pocket enable all kinds of 
consumer disclosure and better awareness because the technology 
itself is that much more dynamic. 

With respect to the issue you alluded to of consumers accessing 
their financial data, they are doing that because it is their data 
and because they want to make better sense of their financial lives. 
They are using technology tools to better manage their finances, to 
find savings, to better budget. 

When we think about that dynamic, we work with financial insti-
tutions, and there has actually been a lot of progress made to help 
address the needs of the shared customer to make sure that we 
have a more technologically sophisticated and efficient way to en-
able that application to work. 

There is still a lot more work to be done among industry players 
to get us to that more efficient connection, and we are getting 
there, but we need more effort. 

Mr. CLAY. Yes, but Mr. Peters, don’t you also agree that they are 
also exchanging data among these different companies so that they 
can market to these consumers? It may be a hard sell and it may 
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not be, but don’t consumers have—should they have a say in who 
can look at their data? 

Mr. PETERS. I believe they should have sufficient disclosure and 
there should be transparency about how the technologies they have 
are operating, yes. 

Mr. CLAY. How do we protect those consumers, too? There are 
also bad actors, too, that access this data or sometimes can access 
it in there. The protections are not foolproof, so what do we do 
about that? 

Mr. PETERS. Well, our companies, in many ways, are security 
companies first. We didn’t start off developing another product and 
then add security on to it, so we take security very seriously. 

When it comes to this specific issue, there is a way of doing this 
called open application interfaces which are a secure and a more 
efficient way for consumers to establish that connection. 

The challenge we have in financial services is that there are very 
many financial institutions, thousands, and what we need to do is 
work toward a standardization to allow all these financial institu-
tions to use that approach. That is a secure way to it, and it would 
address many of the concerns you have. 

Mr. CLAY. I thank you for your response. 
I went over. I yield back. 
Chairman LUETKEMEYER. The gentleman’s time has expired. 
We have to go with the Vice Chair of the committee, Mr. Rothfus, 

the gentleman from Pennsylvania is recognized for 5 minutes. 
Mr. ROTHFUS. Thank you, Mr. Chairman. 
Mr. Knight, if I can ask you a couple of questions? It might be 

helpful to take a look at what some other countries are doing in 
this space. How does the U.S. compare to other major countries in 
terms of fintech regulation? 

Mr. KNIGHT. Well, I will be honest with you, it is a mixed bag. 
There are certain countries, the United Kingdom being held up as 
a general leader, who have taken a very concerted effort to become 
a leader in the space and have been very innovative in their regu-
lation. 

Now, some of that advantage is just baked in. Unlike the frag-
mented system the United States has, the U.K. has, I believe at 
this point, three financial regulators, and the Financial Conduct 
Authority (FCA) is their primary consumer protection regulator. 

And that allows them to house a lot of innovative products in the 
FCA, like the sandbox, like Project Innovate, and gives a one-stop 
shop for companies to check off all the regulatory boxes. The U.K. 
also doesn’t have the federalism that we have. 

Other countries like Singapore and Australia have followed suit, 
again, a more unified situation and allowing programs like regu-
latory sandboxes to allow for innovation. 

On the other hand, in the United States it is not all bad. Some 
of our regulators have been making concerted efforts to become 
more innovation-friendly. We have certain advantages from a com-
mercial perspective. 

The fact that we have such a leadership in the I.T. and finance 
areas help us. The problem is, in other respects, our financial regu-
latory system creates headwinds that we have to struggle against. 
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Mr. ROTHFUS. I think I am going to ask Mr. Peters a little bit 
about the regulatory headwinds that might be out there. You rep-
resent a group of companies that are becoming increasingly active 
in fintech. As you look at the existing landscape, does the current 
framework we have, from a regulatory perspective, hinder growth? 

Mr. PETERS. I would say that, yes, there are challenges. 
Mr. ROTHFUS. You talked a little about the standardization. Just 

give us an idea of what the chief regulatory impediment might be 
in the space of growing fintech? 

Mr. PETERS. It is twofold. One, we have to consider that tech-
nology and financial services, whether the tools are coming from 
my companies as technology companies or they are coming from fi-
nancial institutions, technology and financial services are fun-
damentally integrated. 

But many of our financial laws were written in a paper or earlier 
era. Continually we always need to look for opportunities to up-
date, to make our regulatory regime consistent with the modern 
world that we are operating in. 

But, number two, one of the bigger challenges, is just the frac-
tured nature, particularly of State-by-State, regulation. There have 
been some efforts at the State level, which are commendable, to 
gain some level of uniformity. 

But especially with respect to State money transmission licens-
ing, that is a very significant delay to entry in the market, and it 
holds consumers back from accessing, ultimately, what they ought 
to be able to get equally and easily across the country. 

Mr. ROTHFUS. Mr. Smith, some people tend to describe fintech as 
an adversarial development from the perspective of existing brick 
and mortar banks. When I read your testimony, it is clear that you 
don’t think that is necessarily the case. Can you elaborate on how 
fintech could actually help traditional banks serve their customers 
better? 

Mr. SMITH. Well, fintech has a special role to play with respect 
to community banks insofar as the very biggest banks, the credit 
card issuing banks, for example, already have access to technology 
sometimes by going out and purchasing the fintech companies. But 
smaller banks don’t have that same luxury. 

What we find is that fintech is a way for smaller banks to punch 
above their weight, to serve customers that they wouldn’t otherwise 
serve, to offer products they wouldn’t otherwise offer, to diversify 
risk in a way that they wouldn’t otherwise be able to. 

One of the things that we are seeing, and in my written state-
ment I cite to an ABA study that says fintech is really do or die 
for community banks. ABA estimates that there is a $100 billion 
pool of profits for community banks generally. 

If community banks are able to capitalize on financial technology 
to offer new products, they may be able to grow that pie by—the 
estimate is $15 billion. If they don’t, that pie gets smaller by $20 
billion. 

So we are talking about a significant swing in potential profits 
if community banks are unable to capitalize on financial technology 
to offer new and innovative products to their customers. 
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That is a big deal, and that is something that we don’t want to 
jeopardize by depriving community banks of the ability to access fi-
nancial technology in that way, by partnering with fintech firms. 

Mr. ROTHFUS. You bet. 
Chairman LUETKEMEYER. The gentleman’s time has expired. 
With that, we go to the gentleman from New York, Mr. Meeks. 

You are recognized for 5 minutes. 
Mr. MEEKS. Thank you, Mr. Chairman. Let me thank all of the 

gentlemen for your testimony today. It is tremendously important 
what we are discussing. 

I would think that from what I have heard, each and every one 
of you want to make sure that we don’t have individuals who are 
trying to take advantage and/or fraud the system or those that 
want to harm consumers. 

We are trying to figure out a way that we can move forward so 
that there would be more opportunities for individuals who may 
not have access to capital. 

In the communities that I represent and grew up in, there are 
not a lot of individuals, whether small businesses or other ones, 
that don’t have access to capital. A lot of banks are not lending to 
those communities anymore. 

I hope that we are not saying that we won’t—or anyone is say-
ing—I didn’t hear anyone say that we don’t want there to be oppor-
tunities within those communities for individuals to have access to 
financial services. 

I know from my own lifetime I have seen in the communities I 
represent where people say that there should be nothing there. We 
want to protect those folks. When we don’t have anything there 
loan sharks take over. 

I want to put the loan sharks and the predatory lenders out of 
business. That is what all of you all want to do. 

As a result, let me ask Mr. Hoopes a question, under current reg-
ulation the line between legitimate third-party lending relation-
ships and abusive charter arrangements is unclear. 

On one hand, both Democratic and Republican Administrations 
have encouraged third-party lending relationships because of their 
potential to expand credit access to underserved communities, of 
which I am concerned about. 

This includes the Cordray CFPB through its non-action letter 
program. But nevertheless, our banking regulators have also used 
their current enforcement authorities to stamp out abusive rela-
tionships, including past bank relationships with abusive payday 
lenders. 

Can you tell this committee or can help this committee distin-
guish between your members’ partnerships and abusive relation-
ship that regulators under both Democratic and Republican Admin-
istrations have discouraged now and in the past? 

Mr. HOOPES. Thank you for the question. You are absolutely 
right. There is great evidence that partnerships between origi-
nating banks and marketplace lenders are delivering products to 
underserved communities, places where bank branches have closed 
and delivering products that are more affordable than the products 
that were available from traditional institutions and doing so by 
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using advanced techniques that go beyond just looking at a tradi-
tional FICO score. 

Only financial technology companies that are applying those 
methods can reach those borrowers. To be clear, the bank partner-
ships are how those loans are being made nationwide. 

For almost 15 years now, banks have not been permitted to offer 
any abusive payday loan or to partner with a payday lender. 

The Center for Responsible Lending has said in some of its writ-
ten materials that prohibition language from the Office of the 
Comptroller of the Currency has been generally effective in pre-
venting payday lending from coming into the banking system or via 
partnership. 

To answer Professor Levitin’s remarks earlier, the legislation 
Protecting Consumers’ Access to Credit Act that you mentioned 
that you support and many others do as well, cannot become an av-
enue for abusive lending because the bank can’t make the loans, 
the abusive loans, in the first place. Bank regulators have not per-
mitted such arrangements in their regulated entities. 

I think we do a number of things. Marketplace Lenders, again, 
as I mentioned in my testimony, only issue loans that are in com-
pliance with the FDIC’s guidance. Their guidance is that loans 
must be capped at 36. Again, that makes sense because the bank 
is the one originating the loan. 

Mr. MEEKS. Because I am running out of time, I just want to ask 
another quick question because I think that we are starting to get 
the FDIC and the OCC to look and to be regulators, as opposed to 
having anything that is unregulated, which is what my focus is. 

But also, I sent a letter to the OCC which talked about, Commu-
nity Reinvestment Act (CRA), some of the response to make sure 
that people are responding to our local communities. 

In response to my letter the OCC required that fintech firms, 
that receive national charters, develop business plans that dem-
onstrate their commitment to serving underserved populations. 

Can you describe how important those requirements are toward 
establishing confidence among fintech lenders who receive the ben-
efits of national charters and moderate income individuals and 
families? 

Chairman LUETKEMEYER. We will give you 30 seconds. 
Mr. HOOPES. Absolutely. So financial inclusion is core to the 

business model of the companies in the Marketplace Lending Asso-
ciation. 

To the extent that they are interested in pursuing national bank 
charters we have gone on record as saying that a financial inclu-
sion requirement that would be a nationwide requirement updating 
the current CRA framework, makes a lot of sense. It is critical that 
when given the privilege of a charter that you also have a responsi-
bility. 

Chairman LUETKEMEYER. The gentleman’s time has expired. 
With that, we recognize the gentleman from North Carolina, Mr. 

Pittenger. He is recognized for 5 minutes. 
Mr. PITTENGER. Thank you, Mr. Chairman. Thank you again to 

each of you for joining us today and offering your expertise to this 
committee. It is very much valued. 
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I would say that I join with others on this committee who believe 
that the bedrock of our economy is found in the entrepreneurial 
spirit and the spirit and the choices that are given in the market-
place. To that end, as one who believes in free markets, I believe 
that it is important that they remain open and competitive. 

With that in mind, Mr. Knight, I would ask you to begin with, 
and others can chime in if they like. What evidence do you see in 
the existing regulatory environment that hinders future growth to 
the fintech industry? 

Mr. KNIGHT. Thank you, Representative Pittenger. What we are 
seeing in particular, the State-by-State nature of regulation for 
money transmission and lending, is causing firms to either not en-
gage, pull back from lending for certain borrowers. 

Have trouble either obtaining the necessary licenses because it 
is estimated to take between 1 to 2 years and $1 million to $2 mil-
lion in certain cases, from engaging in entering the space. 

One of the risks we may find is that the only firms that are com-
ing in now are going to be already large and well-established firms, 
which is fine. 

New competition is great, but we also want a place where brand 
new startups can actually get in and compete. We are seeing that 
risk. 

Mr. PITTENGER. Anyone else want to comment on that? Very 
good. 

I would say this again for all the panel. There has been some 
talk out there that the fintech industry is unregulated. Is this an 
accurate representation? 

Mr. KNIGHT. Absolutely not. The financial technology industry 
with the caveat that, of course, fintech is a broad term, but for 
what we are talking about today there is regulation. There is regu-
lation at the Federal level through the CFPB to the extent there 
is a bank partnership the bank regulators get involved. 

If they are accessing the capital markets, as many of these firms, 
particularly marketplace lenders will do, the SEC is involved. For 
cryptocurrency firms they are regulated either as money transmit-
ters by FinCEN and the States, or if they are engaged in commod-
ities transactions the CFTC has jurisdiction. If they are engaged in 
securities transactions the SEC has jurisdiction. 

The FTC has jurisdiction over certain areas. There have been nu-
merous enforcement actions in the financial technology space. So to 
say that it is unregulated is inaccurate. 

Now, to say it is regulated exactly the same as banks is not nec-
essarily true either, but then we need to ask what are the relevant 
risks? Are the relevant regulations the same? 

So for example, fintech lenders are subject to Truth in Lending, 
Equal Credit Opportunity Act, all of the Federal consumer protec-
tion laws engaged in lending. 

They are not subject to the same safety and soundness require-
ments as banks because they don’t have Federal deposit insurance. 
They don’t take deposits. They don’t have access to the discount 
window. 

So they are not generating that type of risk. The risk they are 
generating is a consumer protection risk, and they are subject to 
the same consumer protection laws. 
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Mr. PITTENGER. Very good. 
Mr. LEVITIN. May I add something to that? 
Mr. PITTENGER. Yes, Professor. 
Mr. LEVITIN. I would agree with everything that Mr. Knight 

says, but fintechs are subject to the same laws but not to the same 
supervision mechanism. 

The CFPB has supervision authority actually going and doing 
exams over large banks. It does not over most fintechs. 

Mr. PITTENGER. Thank you. I need to move on. I have less than 
a minute. I would like to ask what can Congress and prudential 
regulators do to facilitate the adoption of fintech to the U.S. with-
out putting consumers at risk? 

Mr. Knight, you can proceed on that if you like? 
Mr. KNIGHT. Sure. So among the things they could do is, as men-

tioned previously, create an environment where firms can innovate 
while maintaining appropriate consumer protection. 

We can provide certainty to the relationships with banks. We can 
streamline the licensing requirements. The answer might be some-
thing like the OCC charter. We should also look at ways to allow 
State-licensed entities to operate on a national basis, like we do 
with State-chartered banks. 

Mr. PITTENGER. Thank you. 
Mr. Hoopes, I would just ask what can be done to help grow our 

local communities, particularly rural areas? I have a very rural 
part of my district. 

Mr. HOOPES. Absolutely. Marketplace platforms are available to 
borrowers wherever the Internet is available. One of the initiatives 
that we are supporting is rural broadband access. 

We think it is one of the only ways that a borrower is going to 
find us, rather than a potentially worse product at a local store-
front or strip mall, is if they can access the Internet. So, that is 
a key initiative for Congress to continue to work on. 

Mr. PITTENGER. Thank you. 
My time has expired. 
Chairman LUETKEMEYER. The gentleman’s time has expired. 
With that, we recognize the distinguished gentleman from Geor-

gia, Mr. Scott, for 5 minutes. 
Mr. SCOTT. Thank you very much, Mr. Chairman. Welcome 

panel. 
Fintech, no question about it, is really dramatically reshaping 

how Americans are now receiving their financial services and doing 
an excellent job of that. 

Nowhere is that more poignant than in their capacity to be able 
to help, work, and partner with traditional banks so that they can 
better serve underserved communities at a reduced cost. 

You take Kabbage, for example, in my city of Atlanta, doing a 
remarkable job using their innovative capacity of the speed of their 
computers to do wonderful things like helping people that they pay 
their loan back faster. They get a reduced cost. All of that is going 
well. 

But there are critics out there who are saying that there should 
be more protection and that protection should be at the State level. 
But here is the problem. We have 50 States. They vary from State 
to State. 
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On top of that you have the OCC moving for a charter for these 
fintech companies. You have them all chomping at the bit now to 
regulate from the OCC, CFPB, Treasury, the Fed. This is getting 
to be very problematic. 

So let me ask you, Mr. Smith, what do you say about this? How 
does this patchwork, this whole situation could lead to increased 
cost and do just the opposite? 

Mr. SMITH. Well, you are right. Thank you for the question, first 
of all, and you are right that the patchwork of regulation can lead 
to stifled innovation, and it has. One of my biggest concerns is that 
it can be so prohibitively expensive to build a national platform on 
a State-by-State basis that it becomes an enormous barrier to entry 
for a new firm with a bright new technology. 

So as an example, I am a lawyer here in Washington, DC. We 
advise a lot of companies on these issues. Conservatively it would 
take 2 years and a couple of million dollars to license and build a 
platform through the State-by-State licensing system. 

Now, the other problem is that many States don’t even permit 
you to offer certain of these products. So, offering a credit card, for 
example, through a State licensed model would be impossible. But 
what we have in this country are a variety of different regulatory 
models, so the State-by-State model works for some. 

For some being a bank works. For others partnering with a bank 
can work. We want to make sure that we preserve the benefit of 
all of those regulatory systems. 

By partnering with a bank it is not a free pass for a fintech firm. 
You are going to be subject to this pervasive scheme of Federal 
banking oversight, Federal banking agency oversight, including di-
rect examinations of the fintech firm itself. That is quite substan-
tial. 

I don’t see why we wouldn’t. If we have an opportunity to put 
people in a good bank product, why wouldn’t we do that? Why 
wouldn’t we capitalize on that? 

Mr. SCOTT. Well, thank you. Thank you, Mr. Smith. 
Now, Professor Levitin, in your statement you said that fintech 

companies can be risky and fraudulent. We need to hear you. How 
so? Because this is an important hearing and that is the one thing 
we do not want our fintech companies to be. So could you tell us 
what you mean by that? 

Mr. LEVITIN. Sure. On its simplest and easiest level we can just 
take cryptocurrency companies. We have seen plenty of fraud in 
the cryptocurrency space, and it seems to be growing, where con-
sumers invest— 

Mr. SCOTT. You said crypto space? 
Mr. LEVITIN. Cryptocurrency, things like Bitcoin and Ethereum, 

all kinds of—I am not quite sure how to describe them other than 
cryptocurrencies. Where sometimes people think that— 

Mr. SCOTT. We are moving very fast. 
Mr. LEVITIN. I am going to try and move fast. I see that the time 

is running out—where people are deceived about the nature of the 
investment that they are making. 

It is important to note on the lending front the use of bank part-
nerships has one and one purpose only, and that is the evasion of 
State usury laws. 
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That there may be reasons to question about State usury laws, 
but we should—if we are going to have fintechs operating in that 
way there should be a Federal standard that they all have to com-
ply with. 

Mr. SCOTT. OK. Mr. Smith, do you agree with what he said? 
Mr. SMITH. No, of course I don’t. 
The purpose of bank partnerships and bank relationships is to 

expand access to consumer access to innovative products and help 
banks compete better. 

Mr. SCOTT. Thank you, Mr. Chairman. I appreciate it. 
Chairman LUETKEMEYER. You slipped an extra one in there, Mr. 

Scott. That was pretty slick. The gentleman’s time has expired. 
With that, we go to the gentleman from Kentucky, Mr. Barr, 

Chairman of our Monetary Policy Committee. He is recognized for 
5 minutes. 

Mr. BARR. Thank you, Chairman. Appreciate you holding this 
very important hearing, and obviously fintech has tremendous po-
tential and promise to enhance financial inclusion, to help 
unbanked and underbanked individuals in this country access fi-
nancial services that they otherwise would not have access to and 
the promise for low-cost financing and the speed of payments. 

This is a really innovative space, and it occurs to a lot of us here 
as we look at how to improve the regulatory framework we should 
first do no harm. 

Mr. Knight, this concept of a regulatory sandbox is intriguing to 
me. The fact that it has been tried in other jurisdictions success-
fully without compromising consumer protection is interesting so 
that we can foster innovation in this space. 

Let me either start with you, Mr. Knight or Mr. Smith. I want 
to explore this Madden v. Midland decision a little bit more and 
understand it a little bit more. 

Can either one of you—well, let us start with Mr. Knight since 
you have written extensively about this decision in the 2nd Circuit. 
Can you discuss this valid when made doctrine and why it would 
be important to codify that decision? 

Mr. KNIGHT. Thank you. So— 
Mr. BARR. Or that doctrine rather to overturn the decision? 

Sorry. 
Mr. KNIGHT. Yes. Please don’t codify Madden. 
Mr. BARR. Right. 
Mr. KNIGHT. So the issue is whether or not a loan that was valid 

when it was made, so a legal loan that the law, the borrower, the 
lender all agreed was OK, can subsequently become usurious and 
invalid, not because the obligation to the borrower has changed in 
any way, in any material way, but because the loan is sold to a 
third party. 

In Madden what happened was it was a credit card that de-
faulted and the credit card debt was ultimately sold to a debt buyer 
who sought to collect on it. 

While the loan was valid when held by the bank under Federal 
law, the 2nd Circuit found that the loan had subsequently become 
invalid, not because the loans terms had changed but because the 
ownership of the loan had changed. 
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The obvious problem there is if you have a situation where a 
bank wants to sell a loan, be it to a fintech firm or a debt buyer 
or potentially in the securitization market, and the buyer is not a 
bank in a State where that loan would have been valid based upon 
the the bank’s home State usury law, it calls into question the va-
lidity of the loan, which cuts off or risks cutting off funding because 
people are not going to fund loans that they think are going to turn 
out to be— 

Mr. BARR. Can you speak to the impact and the holding of Mad-
den in terms of credit markets? Has there been any identifiable im-
pact on access to credit for either consumers or small businesses 
as a result of that decision? 

Mr. KNIGHT. Yes. Three professors in an article that is forth-
coming from the University of Chicago Journal of Law and Eco-
nomics, studied the impact of Madden in New York and Con-
necticut versus the rest of the country and found that for market-
place lenders, they were seeing less funding for loans for borrowers 
with relatively low credit scores compared to the rest of the coun-
try. 

Mr. BARR. OK. So let us go to the lawyers real quick. 
Mr. Smith, obviously Professor Levitin and other critics have ex-

pressed concerns that these loans made by banks through their 
fintech partners are really just an attempt to provide a backdoor 
rent-a-bank model for payday lenders. 

But isn’t it true that the loans that would be regulated, that 
these loans would be regulated just like all other loans made by 
that bank, including the oversight by all the Federal regulators, 
the FDIC, the OCC, the Federal Reserve, not to mention the 
CFPB? 

Mr. SMITH. Right. To the extent the CFPB would have jurisdic-
tion over the bank. CFPB doesn’t examine less than $10 billion in 
equity. Yes. 

Mr. BARR. Sure, but the point is those banks are regulated. 
Mr. SMITH. Right. 
Mr. BARR. And that loan, valid when made loan, is regulated. 
Mr. SMITH. That is absolutely right, and the FDIC has been a 

bulldog on this idea that it doesn’t matter if the bank originates 
the loan in partnership with a fintech firm. All of that activity that 
happens to originate and service the loan, that is as though it is 
happening inside the bank. It is going to be examined in the same 
way. 

Mr. BARR. So when we talk about financial inclusion and access 
to affordable financial services, rural areas—I represent a rural 
area in Kentucky. 

How important is it to community banks, credit unions, particu-
larly in rural or underserved areas, to have access to these rela-
tionships with these fintech companies to serve their customers? 

Mr. SMITH. Well, for the community banks originating loans, 
servicing loans, that is complicated. It is particularly complicated 
when you are doing it over a mobile device or over the Internet. 

These community banks they don’t have that know-how. The 
credit unions, the same way. Credit unions operate frequently 
through organizations called CUSOs, Credit Union Service Organi-
zations. 

VerDate Mar 15 2010 10:49 Nov 21, 2018 Jkt 000000 PO 00000 Frm 00029 Fmt 6633 Sfmt 6633 G:\GPO PRINTING\DOCS\115TH HEARINGS - 2ND SESSION 2018\2018-01-30 FI FINTECm
ca

rr
ol

l o
n 

F
S

R
43

1 
w

ith
 D

IS
T

IL
LE

R



24 

But they outsource everything. They outsource all of the mar-
keting, all of the origination, all of the servicing, and they need to 
have access to these services in order to continue to offer these 
products to their customers. 

Mr. BARR. My time has expired. 
Chairman LUETKEMEYER. The gentleman’s time has expired. 
With that, we will go to the gentleman from Missouri. Mr. Cleav-

er is recognized for 5 minutes. 
Mr. CLEAVER. Thank you, Mr. Chairman, and to the Ranking 

Member Clay. I am not a member of this subcommittee, but the 
Chair was kind enough to let me participate since our side is al-
most finished. So I will try to be economical with the time I have 
been given. 

This issue, as I don’t have to tell any of you, affects many Ameri-
cans even without them knowing it. It has the potential to either 
dramatically expand the playing field for funding new ideas from 
all corners of the country if it is done correctly. 

We also have to deal with problems that may emerge, and that 
is why I hope this hearing today will be just the first, Mr. Chair-
man, that Congress convenes on this tectonic but consequential 
issue. And that it will ultimately end with commonsense legisla-
tion. 

It may be of some value for us to know that South Korea has al-
ready issued rules on cryptocurrency. My concern is that if we are 
not clever and smart we are going to end up seeing a lot of the 
countries which whom we do business actually moving further than 
we have in this arena. 

This is serious stuff. I am also concerned that while I have some 
concerns about fintech, I do believe that the financial technology is 
a force of good in this country and not a foreboding force for ex-
panding and exacerbating racial and income inequality in the 
United States. 

We can’t hold back the waves of progress. They are coming. We 
need to be ready to deal with them as quickly as we can. I would 
like to ask a question. 

Professor Levitin, at the end of your testimony you discussed the 
importance of the Consumer Bureau moving forward to implement 
Section 1071 of Dodd-Frank and collecting small business lending 
information. 

Would you please discuss why this is important and how having 
less data in the small business lending space makes it infinitely 
more difficult for policymakers to assess what adjustments may be 
needed? 

Mr. LEVITIN. Well, I would hope that everyone in this room 
would support evidence-based regulation, that we want to be regu-
lating based on facts not based on just the way we think the world 
ought to work. 

We can’t do that unless we have data. Unfortunately there is not 
very good data that is currently available about small business 
lending. 

Marketplace lending, a lot of it is either formally small business 
lending or functionally small business lending. A contractor who 
operates just as a sole proprietor who might borrow money to pur-
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chase a pickup truck that he is going to use to drive his kids to 
school, but also that he is going to use for business. 

Is that small business lending? Arguably so. Any which way, if 
we want to do good regulatory policy we need to know what is 
going on in small business lending, and particularly we want to 
know if there is discrimination in small business lending. 

Are small business people of color, women-owned small busi-
nesses, are they getting credit on the same terms and with the 
same ease as other small businesses? 

We have no way of knowing without the Section 1071 data collec-
tion. It is a shame the CFPB hasn’t started that collection already, 
and I would urge the current leadership of the CFPB to take action 
on it. 

Mr. CLEAVER. Yes. My concern is not that there is this wolf-like 
intentionality to discriminate against certain groups, but that when 
we are dealing with algorithms we are putting down opinions and 
ideas from human beings that play out. 

I appreciate the time, Mr. Chairman. 
Thank you all for being here. 
Chairman LUETKEMEYER. The gentleman yields back his time. 
With that we go to the distinguished gentleman from California, 

Mr. Royce, the Chairman of the Foreign Affairs Committee. He is 
recognized for 5 minutes. 

Mr. ROYCE. Thank you very much, Mr. Chairman. 
Mr. Hoopes, technology of course can improve the quality of un-

derwriting and obviously then lead to more accessible loans, more 
affordable loans. So I introduced this bill. It is a bipartisan meas-
ure, the Credit Score Competition Act. 

What that does is to mandate that the GSEs modernize their ac-
ceptance of new credit score modeling in order to evolve into a cir-
cumstance where the products that can offer information, like tele-
phone bills, utility bills, and those are the obvious ones, but the in-
dustry understands there are many, many other risk correlators 
out there that really would help those underserved consumers who 
have very thin or nontraditional credit histories. 

So that is the concept. So could you discuss the benefits of tech-
nology to the underwriting process as it applies to that goal? What 
obstacles might exist for fintech applications to build on these plat-
forms and maybe reference the concept behind the legislation? 

Mr. HOOPES. Absolutely. So what my members have found is 
that FICO is not particularly predictive. They have moved beyond 
FICO in their modeling. 

Obviously traditional metrics are still used, but additional data 
points have proven to help my members move borrowers, who if 
analyzed by a traditional player would have considered them 
subprime, and moved them into more of a prime bucket in terms 
of the pricing that they are getting on credit. 

The only way they are able to do that is by assessing a variety 
of data points and finding ones that suggest that the person will 
be responsible, more responsible even than their thin credit file 
would originally suggest. 

So the purposes of the legislation are absolutely right on for what 
our members have experienced in the financial market. 

Mr. ROYCE. Thank you. 
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My second question, my last question, I am a very strong be-
liever as we have had these debates in the past here in the com-
mittee, that effective regulation of interstate commerce should be 
done on a very uniform basis. 

This doesn’t necessarily mean a national regulator. It could mean 
at the very least those standards set by one body. By the way, I 
don’t believe this only applies to financial technology marketplace 
issues. It should apply—it is a basic economic principle. 

So in the past, jurisdiction-by-jurisdiction regulation has led to a 
situation where we have political pull and over-politicized and bal-
kanized laws, very clearly, that lead to inefficient markets. Obvi-
ously it leads to barriers of entry or at least manipulation in order 
to prevent entry into a market. 

You see incumbent interests trying to block fresh faces from com-
ing into these markets. You can see how they do it. So how do we 
avoid this outcome in the fintech space? 

I guess a national charter might be one concept. You could look 
at the industrial loan company charter as a model or other models 
along that line. But I would just like to ask the panel for their 
thoughts very quickly on this? 

Mr. SMITH. So I agree 100 percent with you in your misgivings 
about State-by-State regulation. On the other hand, what we have 
in this country is a multiplicity of regulatory models and some 
models work for some players, other models work for other players. 

So State-by-State licensing always has a place. Becoming a bank 
always has a place. Getting an industrial loan company charter al-
ways has a place. Partnering with a bank should—we should make 
sure that we ensure that fintech firms are able to partner with 
banks. 

Banks are able to partner with fintech firms and not have courts 
come in after the fact and unravel those transactions and decide 
that, in fact, someone else, not the bank was the true lender. 

Mr. ROYCE. Other commentary? 
Mr. PETERS. I would just say quickly for financial innovation, 

what we appreciate is the idea of optionality, that there be many 
options available. So when we recommend that there be a Federal 
money transmission license that it is optional. 

So that those who choose to go through the States can still do 
that if they want. It is that optionality in the system that would 
be beneficial to, as Mr. Smith said, the specific business model de-
pending on how it is arranged. 

Mr. HOOPES. Well, I will just jump in also. I couldn’t agree more. 
Just to put a finer point on how unprecedented the Madden deci-
sion was. The idea is not that the banks can’t make the loans. 

It is simply that they can only sell loans that were made in cer-
tain States to certain borrowers. You talk about balkanization. You 
simply can’t operate that way. 

Mr. ROYCE. Thanks. Thanks, Chairman. 
Chairman LUETKEMEYER. The gentleman’s time has expired. 
With that we go to the gentleman from Texas. Mr. Green is rec-

ognized for 5 minutes. 
Mr. GREEN. Thank you, Mr. Chairman. I thank the witnesses for 

appearing. I am interested in knowing more about steps that have 
been taken, Mr. Hoopes, by your association to benefit consumers 
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and self-regulate. Can you please give some indication as to what 
you are doing please? 

Mr. HOOPES. Absolutely. The core on the small business side is 
the small business borrower bill of rights. That, again, that I men-
tioned earlier, is a joint effort with for-profit entities in the associa-
tion and also non-profit entities like Accion and the Aspen Institute 
to really look at from the perspective of the small business bor-
rower. 

It is a little bit of the Golden Rule. If you are a small business 
and you have a million things to worry about, being duped by a fi-
nancial institution probably isn’t one of them. 

So that effort is part of our criteria for membership, so you have 
to adhere to those standards or you have to find an equivalent 
standard. So that is around things like disclosure of APR. Again, 
APR is a way to compare products across terms. 

Do I want to take out a series of 2-month loans at maybe a high-
er APR or do I want to take out a single loan that might be a larg-
er dollar size at a lower APR that is longer term. Being able to 
compare products is a key part of choice. 

Candidly in the small business area a lot of the consumer protec-
tions, we heard earlier how in small business lending and con-
sumer lender, start to merge in very, very small entities. 

That effort, that self-regulatory effort, while it hasn’t been adopt-
ed by the entire industry is an effort to say that those small busi-
ness borrowers are people too and so they deserve the protections 
that come with disclosing upfront APR, disclosing if there are any 
pre-payment penalties or fees. 

Making sure that people know what they are getting themselves 
into and really right-sizing the financing so that you are only being 
able to be a profitable lender when your borrower is set up for suc-
cess, as opposed to set up for failure. 

Mr. GREEN. Do you believe these to be beneficial to the consumer 
as well as to the members of your association? 

Mr. HOOPES. Well, absolutely. I think that educating— 
Mr. GREEN. Let me just follow up quickly because I have another 

question. If this is the case, how would you have all of the busi-
nesses adhere to what you believe to be reasonable policies? 

Mr. HOOPES. Sure. So we don’t think that our initiative is the 
only way that you can skin the cat. There are other ways poten-
tially to offer robust disclosure that inform borrowers what they 
are getting themselves into. I think greater education. 

This type of hearing is a way that people can be made aware of 
the differences between players that are online or acting through 
storefronts. 

Mr. GREEN. Allow me to intercede and ask another question. Do 
you think Congress has a role to play in regulation? 

Mr. HOOPES. It does. 
Mr. GREEN. OK. 
Let us move to Mr. Levitin. Let us talk about the risk associated 

with the cryptocurrencies and that is not a term that I find favor 
with. I am not sure that we are dealing with a currency, but for 
our purposes and for this hearing, what are some of the risks that 
we have to concern ourselves with? 
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Mr. LEVITIN. I think the largest one is simply fraud. That con-
sumers are going to be duped into investing in cryptocurrencies 
that they may not understand or that even if they understand that 
there is theft within by a cryptocurrency player. 

Beyond that though, even when there is not fraud or not theft, 
there is a tremendous investment risk in cryptocurrencies. I think 
what we have seen with Bitcoin prices over the last year is a clas-
sic example of extreme volatility in an investment. 

It is not a particularly suitable investment for most consumers, 
and I worry that you have consumers who don’t really understand 
the risks, even when there was an outright fraud, but they don’t 
understand the risks they are taking by investing in 
cryptocurrencies. 

I would also add one other thing which is a major use of 
cryptocurrency is money laundering. Beyond speculative value that 
is really the major purpose for the use of cryptocurrencies and that 
is not something that we should want to encourage. 

Mr. GREEN. I completely agree. 
My time is up, so I will yield back, Mr. Chairman. 
Chairman LUETKEMEYER. This gentleman’s time has expired. 
We will now go to another gentleman from Texas. Mr. Williams 

is recognized for 5 minutes. 
Mr. WILLIAMS. Thank you, Mr. Chairman and for holding this 

hearing in the financial technology industry, which has shown tre-
mendous growth since 2010 and is becoming increasingly important 
to individual consumers and small businesses alike. 

This segment represents the new opportunities in the commu-
nities I represent, and I am interested to find out more about the 
future of this industry segment and the role Congress plays. We 
are doing a good job of that today, and I want to thank all the wit-
nesses for being here and your expert testimony. 

My first question is to you Mr. Smith. I would like to take a few 
minutes to discuss the impact that fintech has had on community 
banks. As a member of this committee I continue to fight for com-
munity banks and small institutions that are the backbone of Main 
Street, which I represent. 

In your testimony you discuss that banks often choose to partner 
with already existing fintech companies rather than enter these 
markets on their own because they would incur great expense. 

So what factors can you identify that contribute to that great ex-
pense? Does it have more to do with technology and not knowing 
the market or other costs that push banks toward partnerships 
with fintech companies? 

Mr. SMITH. Well, so the first issue is the technology that you 
mentioned. Offering these products through an electronic platform 
is a complicated thing to do. So what we are talking about here is 
marketing, originating, servicing a credit product electronically. 

That is something that a community bank wouldn’t necessarily 
have the expertise to do on its own without help from an outside 
fintech firm or without spending millions of dollars and years to de-
velop its own technology. 

Now, of course, the biggest banks can do that. But it is the small 
banks that need to rely on others to help them offer these products. 
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The other issue is liquidity. Smaller banks need capital, need 
people to whom they can sell these loans, whether it is participa-
tions in the loans or the whole loans, in order to get back to the 
business of lending. 

They can’t be overexposed to any particular set of credit risks, 
and they need to be able to sell these loans so that they can deploy 
their capital back in the lending business. I want to caution though 
that there is a lot of talk about how banks are no longer at risk. 
That is not right. 

When a bank originates a loan, the bank is always on the hook 
as the original lender for Truth in Lending, for unfair deceptive 
practices, for fair lending. 

In addition, banks frequently have credit risk, either because 
they retain a participation, because they have repurchase risks, or 
because they have what is called pipeline risk where there are con-
cerns that their counter party may not have—and this is outlined 
in fact in Professor Levitin’s testimony, that the counterparty that 
stands ready to purchase these loans may not be able to make good 
on its obligations. So there is risk there, too. 

So it is not a free pass for banks. It is not a free pass for fintech 
firms, but it works for consumers. 

Mr. WILLIAMS. OK. Next question also, Mr. Smith, one section of 
your testimony that stands out to me is the study you highlighted 
by the American Bankers Association, which says by 2020 commu-
nity banks could lose as much as $15 billion to fintech firms and 
other banks going digital. 

On the flip side if they adopt fintech, and we have talked about 
this, they could gain as much as $20 billion in revenue by 2020. 
So those numbers are pretty dynamic. 

What kinds of new business is created when community banks 
go into the fintech space, and what kinds of customers can they 
serve that they would not otherwise? 

Mr. SMITH. So my focus in the testimony is on credit partner-
ships and lending partnerships, but I think that any financial prod-
uct—whether it be a prepaid card or a peer-to-peer payment serv-
ice, all of these bank products, deposit taking over the Internet, all 
of these bank products—can be offered through the use of financial 
technology and community banks. 

There is no reason why community banks can’t do that too as 
long as they have the know-how. 

Mr. WILLIAMS. OK, another one for you. You identified the good 
that community bank partnerships with fintech can bring, but in 
your testimony you also mentioned that there are problems. 

One of the most prominent obstacles, your point, as you pointed 
out in your testimony, was the uncertainty over inconsistent true 
lender decisions. I agree with you that without that certainty, mar-
ket participants might not be willing to enter the market so this 
can have the ripple effect of hurting consumers and banks alike. 

So real quick, to what extent would the Modernizing Credit Op-
portunities Act proposed by my colleague from Indiana, Mr. Hol-
lingsworth, solve this problem? 

Mr. SMITH. Well, so in theory there is no problem. I think that 
the law is crystal clear on this subject that if a bank makes a loan 
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then the bank is the lender. But apparently some courts are being 
led astray, and when I say some I mean a very few. 

We have several cases that address this issue. In many of those 
cases the court has said, yep, I am looking at the loan. The bank 
is the lender. That is the end of the story. 

A couple of other courts though have said, no, let us look beyond 
this transaction. Let us figure out who has the quote/unquote ‘‘pre-
dominant economic interest’’ in the transaction. And that is the 
rub. That is where the uncertainty comes in. 

We need to make sure and I think Mr. Hollingsworth’s bill would 
do this effectively, to basically reinforce what we all know that the 
law already requires. 

Mr. WILLIAMS. Thank you for your testimony. I yield. 
Chairman LUETKEMEYER. Mr. Williams’ time has expired. 
With that, we go to the gentleman from Washington. Mr. Heck, 

is recognized for 5 minutes. 
Mr. HECK. Thank you, Mr. Chairman, very much. 
I would like to begin by asking each of you to answer very briefly 

how you define fintech space. It just seems to me that this is in-
credibly amorphous, and in order for us to begin to make progress 
on advancing our thinking about how we may or may not need to 
update regulations we ought to have a sense of what this is. 

So starting with you, Mr. Hoopes and going down the line and 
briefly please, I have a couple of other questions. How do you de-
fine the fintech space? 

Mr. HOOPES. I guess, I will focus on lending since that is what 
we do. In lending I think the fintech space is, firms that are offer-
ing credit and using processes, all the Internet, technology-enabled 
machine learning to really transform the experience for the bor-
rower. 

Then on the flip side also create opportunity for investors. Again, 
all done in a way that is remarkably different, faster, more effi-
cient, more transparent than previous examples. 

Mr. HECK. Speaking of being faster, quicker, more efficient, be-
cause I really want to hear briefly from each of you. Thank you sir. 

Mr. KNIGHT. So most broadly the application of technology to the 
provision of financial services. For these purposes the provision of 
financial services by non-banks via non-traditional underwriting or 
delivery mechanisms. 

Mr. HECK. Mr. Peters? 
Mr. PETERS. Well, I actually agree with you and don’t use the 

term fintech as often as I can. I try to avoid it. For us it is using 
technology to make people’s lives simpler and safer. 

Mr. HECK. Mr. Smith? 
Mr. SMITH. So I have a prop here. To me it is offering financial 

products and services to consumer and small business over this. 
Mr. HECK. Over a mobile device? 
Mr. SMITH. That is it. 
Mr. HECK. Professor? 
Mr. SMITH. And everything that goes along with it. 
Mr. LEVITIN. I am going to try and do this in 280 characters or 

less. Non-bank financial services companies without a brick and 
mortar presence. 
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Mr. HECK. So it seems to me that there are a lot of different 
businesses that are in this space. You have mobile payment, mobile 
banking, which really rests right on top of banking. You have mar-
ketplace lenders who are literally in direct competition. 

Theoretically you also have cryptocurrencies which could serve, 
if they were completely robust, and I am not suggesting they ever 
will be, to replace banks. 

Do I have that about right, Mr. Peters? 
Mr. PETERS. My companies look at blockchain and the technology 

and we find it very interesting, but we take no position on it. 
Mr. HECK. The question wasn’t whether you have a dog in this 

fight. The question was whether or not if they were ever fully de-
veloped they would, in fact, be replacing banks. 

Mr. PETERS. We just don’t have a position or opinion on it. 
Mr. HECK. I didn’t ask you if you were for or against it, Brian. 
Mr. PETERS. For us the underlying technology is very, very inter-

esting and very compelling. I think we are watching it develop. 
Mr. HECK. All right. So for anybody who wants to answer this 

question, I have been paying a lot of attention to the push to finally 
get to the point where we make faster payments, an area of finan-
cial transaction where we ride the rest of the world, frankly. 

I was interested recently to learn that the Fed actually levies a 
fee for anything that is posted after 5 p.m. I wondered if that was 
an example of an impediment to getting to faster payment? 

But more broadly, I would be interested if any of you have, very 
quickly as time is winding down, examples of other regulations 
that might keep us at the Fed level or anywhere else from getting 
to the faster payment scheme much like the rest of the world. 

Professor, let us start with you and go down the line in 50 sec-
onds. 

Mr. LEVITIN. Well, I am not sure I have an answer that is di-
rectly on point to your question. 

Mr. HECK. OK. 
Mr. Smith? 
Mr. SMITH. The same. 
Mr. HECK. Mr. Peters? 
Mr. PETERS. I don’t think it is just the regulation that needs to 

be removed. I think the Fed is shepherding a very commendable 
process to get industry, through an industry-like solution here. 

They are shooting for 2020. There will be a variety of solutions 
that come to market and hopefully, we have interoperability and 
ubiquity of faster payments by that date. That is something we 
care very much about. It matters. 

Mr. HECK. You want to see it happen. 
Mr. PETERS. We do, absolutely. 
Mr. HECK. Mr. Knight? 
Mr. KNIGHT. So the product of regulation, one of the challenges 

we face, is the number of F.I.s we have in this country relative to 
other countries. If you look at the countries that have done faster 
payments, they have few large F.I.s rather than many relatively 
small F.I.s like you see here. 

Mr. HECK. Mr. Hoopes, in the time I do not have remaining? 
Mr. HOOPES. The IRS Data Verification Modernization Act would 

enable much faster disbursement of loans. You would be able to, 
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as a lender, verify somebody’s income when they have already 
agreed to share that information. 

Mr. HECK. Thank you, Mr. Chairman. I am yielding, evidently. 
Mr. LOUDERMILK [presiding]. The gentleman yields back his 

time. 
The Chair recognizes himself for 5 minutes for questioning. 
I find ourselves in an interesting position, but not a position we 

haven’t been in before in America. Recently, I read an old news-
paper article from the early 1900’s from a very prominent national 
newspaper that said humans will never fly and shouldn’t. This was 
at the time when two bicycle mechanics from Ohio were attempting 
to fly, Orville and Wilbur Wright. 

I see where we are in the fintech industry, especially from some-
one who spent 20 years in the I.T. business. In an interesting posi-
tion, because this is a consumer-driven solution to a demand by 
consumers to apply technology we have available, as was said ear-
lier, to make their lives better, simpler, and provide something 
that, because of various reasons, much being government regula-
tion, that traditional financial institutions couldn’t provide them in 
many cases. 

We often find ourselves where traditional bureaucrats or govern-
ment regulators find themselves, in a position where they are try-
ing to put a round peg in a square hole. 

This new industry, this new technology which is demanded by 
consumers and many of the younger generation is we find our-
selves in government telling them, no, you can’t have what you 
want because it doesn’t fit the traditional model or ideas that we 
have. 

We find ourselves uniquely in this position again of how do we 
bring these ideas and these technologies to fruition which the mar-
ket has brought themselves, but to ensure that the consumers are 
protected. 

It requires government to catch up with the time, which is very 
difficult to do sometimes. 

Mr. Hoopes, some, including Professor Levitin, have stated that 
bank-fintech partnerships raise concerns about safety and sound-
ness and consumer protections. Is this accurate, and can you ex-
plain a little more about the relationship between banks and 
fintech? 

Mr. HOOPES. Sure. It is absolutely not accurate. If anything, a 
bank partnership brings additional regulation and supervision onto 
a fintech. That is pretty clear. The FDIC, in the case of State char-
ter banks or the OCC, has the ability to directly supervise third 
parties. 

Mr. LOUDERMILK. [presiding]. OK, thank you very much. I do ap-
preciate the illustration somebody used about this device, because 
our world revolves around this device. 

This device is really an empowerment of the individual. You can 
do everything from booking a flight and a hotel and planning your 
whole vacation right here on this device. It has become the lifeline 
for many people in America today. 

I have often thought if you applied the regulations that we have 
applied to things from health care to everything else to this, you 
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would actually have a revolt by many Americans, because the re-
strictions it would add. 

But another concern I have in the remaining time is as we mi-
grate to more technology, security becomes a greater issue because 
we do tend to consolidate a lot of information, which is one of the 
advantages of blockchain technology in whatever area we are going 
to utilize that. 

Mr. Peters, I know that in your comments you addressed some 
security concerns, and as you know, the expansion of EMV chip 
technology on payment cards has increased acceptance by mer-
chants and has resulted in significant decline of point-of-sale fraud. 
However, on the online marketplace this has been increasing. What 
can we do to help in the online sector? 

Mr. PETERS. It is a good question. Obviously, as I mentioned, we 
are security companies first and large organizations come to our 
companies, Northrop Grumman, the CIA. They believe that we 
know what we are doing when it comes to security. 

As you pointed out, on that device that we all have in our pock-
ets or on our wrists or maybe elsewhere through a voice assistant, 
we are adding layers and layers of security to that, whether it is 
encryption, whether it is biometric authentication. In the applica-
tions themselves there are a whole host of security measures in 
place. 

So we believe that in the online environment, there are actually 
many more opportunities, many of which we have been developing 
now for years, to ensure that you do have actually a higher level 
of security and authentication than you may have in the brick and 
mortar environment. 

From a policy perspective, I would say that our system right now 
is, in terms of the pricing around security and fraud reduction, is 
somewhat arbitrary. 

It would be worthwhile for the committee to explore a way to 
align the incentives of security for merchants and for banks and 
card networks around that, rather than an arbitrary level. 

Mr. LOUDERMILK. [presiding]. OK. Thank you very much, and my 
time has expired. 

The Chair now recognizes the gentlelady from New York, Mrs. 
Maloney. 

Mrs. MALONEY. Thank you so much, and I thank you and the 
Ranking Member for calling this hearing and all of the partici-
pants. 

First, I would like to ask Professor Levitin, one of the cautionary 
tales about fintech that you cited in your testimony, was the bitcoin 
exchange called Mt. Gox. Back in 2014, Mt. Gox was the largest 
bitcoin exchange in the world. 

But then someone hacked the exchange, and stole $450 million, 
as in million, worth of bitcoins. They disappeared in thin air, and 
the exchange collapsed overnight and many people lost their hard- 
earned earnings. 

I am extremely concerned about virtual currencies like bitcoin, 
because a great number of average investors are pouring their life 
savings into virtual currencies, and they stand to lose a great deal 
of money when this bubble eventually bursts, as nothing is backing 
it up now. 
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People are treating these things as investments, when they are 
just currencies. And that, in my opinion, is a big problem, because 
there are absolutely no protections for these investors like we have 
in stocks and bonds. 

So I am working on a bill that would treat virtual currencies that 
are being used as investments as securities so that investors will 
get basic investor protections, like adequate disclosures and rules 
against market manipulation and market fraud. 

But another big problem in this space, which you highlighted 
with the example in your testimony of Mt. Gox, is that the virtual 
currency exchanges are constantly being hacked. Just last week-
end, another virtual currency exchange in Japan was hacked, and 
they lost over $550 million worth of virtual currency, the largest 
cyberheist in history. 

So my bill would also subject virtual currency exchanges to ex-
change-like regulation by the SEC, including robust cybersecurity 
standards to ensure that these massive cyberheists stop happening. 

Now, in no way do I want to interfere with the innovative tech-
nology that is coming into being through these currencies, but this 
doesn’t hamper that, which has great promise for the future. 

So my question, Professor Levitin, is do you think that we should 
just let virtual currencies continue to be the Wild West with no 
protections whatsoever, or do you think we need to start taking 
some precautions on virtual currencies so that people don’t lose 
their entire savings in these markets, which has been happening? 

Then I invite others to give us your comments and beliefs on 
what is happening. 

Mr. LEVITIN. Mrs. Maloney, I believe you are exactly right that 
there needs to be a regulatory framework for virtual currencies or 
cryptocurrencies. 

I think there is a fine line, though, between creating such a regu-
latory system and putting a stamp of legitimacy on virtual cur-
rencies as investments, and I think one would want to be careful 
about that. 

Of course, if they are regulated in a safe and prudent fashion, 
then I think the concerns about legitimizing virtual currencies as 
an investment are reduced. 

I think it is important to note that any securities law-based regu-
latory regime, doesn’t in any way reduce the potential benefits from 
the underlying blockchain technology. 

This is any securities-based regime would be about the use of vir-
tual currencies as investments and the underlying technology that 
has been used for a lot of other things would not be affected by it. 

Unfortunately, there is not any good solution for the hacking 
problem. We can have legislation directing optimal security stand-
ards, but the nature of hacking is it is not always preventable. It 
is just how well can a company fortify itself so that it is a less in-
viting target than some other company? 

I think this is going to be a problem that is going to bedevil fi-
nancial regulation, not just a virtual currencies, but also banks are 
common targets for hacking. I think this is going to be a problem 
going forward for quite a while. 

Mrs. MALONEY. Would anyone else on the panel like to respond? 
No? OK. 
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My time is up. Thank you. 
Mr. LOUDERMILK. [presiding]. The Chair now recognizes the gen-

tleman from Indiana, Mr. Hollingsworth, for 5 minutes. 
Mr. HOLLINGSWORTH. Well, good afternoon. I appreciate every-

body being here. I have to tell you, so I have listened to much of 
the testimony and am still really excited about the opportunities 
that could be afforded by the expansion of fintech, frankly, the op-
portunity for more and more individuals across this country to get 
access to credit to use to build a better future for themselves, for 
their families, and for their communities. 

Frankly, this is exactly what we have seen technology do in a va-
riety of spaces. Enable and empower companies to reach consumers 
that they wouldn’t otherwise be able to reach, because we are low-
ering the transaction costs. 

Instead of having to build a huge branch in a local small town 
community, like I have all the way across my district, we are ena-
bling these products, these offerings to be made over the rails of 
existing technology. 

We are finding people who may, by traditional standards, have 
challenging credit scores or challenging situations, but through 
new algorithms, new technology, and new capabilities are saying 
they might be great credit risks for these type of products. 

I am excited about that, and obviously in participating in devel-
opment of that through my Modernizing Credit Opportunities Act, 
which I recently introduced as a bipartisan piece of legislation to 
help ensure that this opportunity remains robust for technology 
companies to be involved in. 

Mr. Smith, what I wanted to ask you was, a lot of things have 
been said about this particular piece of legislation, but the reality 
is we are not breaking any wild new frontier ground here with re-
gard to this legislation, but rather re-enforcing what has been an 
existing precedent and principle for many, many years and ensur-
ing that same principle applies to this operation just because it is 
technology. Is that right? 

Mr. SMITH. That is right. That the law is very clear where the 
bank makes the loan, where the borrower agrees to repay the bank, 
the bank is the lender. 

Mr. HOLLINGSWORTH. Right. 
Mr. SMITH. That is the end of the story. You shouldn’t be guess-

ing at the motives or intentions of all of the different participants 
to this transaction. 

If what we are talking about is making a loan to a consumer over 
this device, there are a lot of different people who play a role in 
that, and there is a lot of different expertise that plays a role in 
that. The bank has to hire out for that expertise. 

Banks have always done this. So big banks have tens of thou-
sands of service providers. Nothing different than what we are 
talking about here. Bank asking others to help it provide innova-
tive products to consumers and to small businesses. 

Mr. HOLLINGSWORTH. Absolutely. So again, this is the same prod-
uct, in effect, sometimes different offerings, but the same basic 
product that is being offered by banks all the way around the 
world. That has always been offered by lending institutions. 
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It is run over new and innovative rails, in effect, that lower those 
transaction costs and enable them to reach deeper into commu-
nities, whether that is small rural communities like I have in dis-
trict, or whether it is in more urban densely populated areas that 
might not otherwise be able to reach all those communities. 

But ultimately it is the same basic product, same basic principles 
applying and the legal precedents that have been in existence and 
allow the secondary market to flourish. We are just saying those 
same principles need to apply here. Is that right? 

Mr. SMITH. That is right. I would say though that this financial 
technology enables banks, particularly community banks, smaller 
banks, that wouldn’t otherwise have access to this technology fre-
quently to offer new products. 

So to offer an open-end product, rather than a simple personal 
loan or to offer an auto loan. Or to reach, as you say, different com-
munities, different people through different channels. 

Mr. HOLLINGSWORTH. Yes. 
Mr. SMITH. So those aspects of it are new, but the bottom line 

is it is credit. Here is the other bottom line. If it is being offered 
by a bank, it is being supervised by a Federal banking regulator. 

Mr. HOLLINGSWORTH. Right, right. You bring up a great point, 
because not only will this enable more people to be able to have 
access to credit than otherwise wouldn’t be able to, but also open 
up the number of products that they might have access to. Because 
no single product fits everybody. 

I have different needs in Jeffersonville, where I am from, than 
an hour and a half north in the suburbs of Indianapolis in Green-
wood. Those needs are very different. 

We used to have community institutions that served those par-
ticular needs, and we have become more and more challenged be-
cause of some of the regulatory framework to have those individual 
community institutions serving those communities, serving those 
individuals with unique and different products. This is really going 
to open that up. 

With the small amount of time that I do have left, I would like 
to enter these letters of support into the record: This one from the 
Innovative Lending Platform Association, this one from Consumer 
Research at Free Market Consumer Group, this one from the Elec-
tronic Transactions Association, and this one from TechNet. 

Mr. LOUDERMILK. [presiding]. Without objection. 
Mr. HOLLINGSWORTH. Thank you. With that, I will yield back, 

Mr. Chairman. 
Chairman LUETKEMEYER. The gentleman yields. 
The Chair now recognizes the gentleman from Minnesota, the 

slapshot king of Alaska, Mr. Emmer, for 5 minutes. 
Mr. EMMER. Thank you is in order, Mr. Chair. Thank you for let-

ting me participate today. Thank you for the esteemed panel that 
we have on what I consider an amazing topic. 

Despite the way I look, my youthful looks, I know all about this 
cryptocurrency stuff. But it has been an area that I have been very 
interested in since I got here. 

To the panel, as you may have seen, the Chairman of the SEC 
and the CFTC recently co-authored an op-ed in the Wall Street 
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Journal where the concept of a more direct regulatory approach to-
ward financial technology was discussed. 

They said that quote, ‘‘Cryptocurrencies lack a fundamental char-
acteristic of traditional currencies,’’ closed quote, and quote, ‘‘other 
hallmarks, such as governance standards, accountability and over-
sight, and regular and reliable reporting of trading and related fi-
nancial data,’’ close quote. 

That is what makes it go. You are here because—I also read in 
that article that the problem is typical currencies have the backing 
of a sovereign. 

People are in this space. They started in this space because they 
were looking to get away from that. There is an argument about 
the way different governments handle their currency, and they 
wanted more freedom. 

The question, I will start with Mr. Peters. In many ways, it 
seems like the potential for blockchain technology, virtual currency, 
and other fintech advances, runs parallel to the early days of the 
Internet, which benefited from a light touch or hands-off approach 
to regulation. Do you agree with this statement? 

Mr. PETERS. I agree that there are many similarities to the early 
days of the Internet in the way you understand the underlying 
technology. With respect to policy, my organization does not have 
a particular position on it. 

Mr. EMMER. Well, let me ask this. I will follow up with you. 
What are your thoughts on additional regulation in this space? We 
talked about it generally. 

Everybody assumes we have banks, we have this, we have that, 
so this should be regulated. But I fear that the second you start 
doing this, you are going to suffocate what is an incredibly fertile 
ground. 

To the people who say there is tremendous risk when investing 
in new technologies, to Professor Levitin. There is always risk. 
That is with the greatest risk comes the greatest reward. 

There is this thing called buyer beware. So I just ask, if that is 
what we are talking about, where is that regulatory balance? And 
should there be? 

Yes, Mr. Peters? 
Mr. PETERS. For us, we are focused on the digital wallets that 

we already have in the marketplace. In many ways, the challenge 
from a regulatory perspective is one of scope and operational effi-
ciency in terms of how you bring a service to market. 

Without any specific position on blockchain or cryptocurrency, 
our existing laws based on U.S. currency are focused on that regu-
latory impediment. 

Mr. EMMER. That is the problem. Now we are going to try and 
make cryptocurrency follow along as though it is U.S. currency. 

Mr. Knight, maybe you can answer the same question? 
Mr. KNIGHT. Sure. We need to keep in mind that the early Inter-

net is a good parallel. The early Internet was regulated with a light 
touch. 

There were, however, still regulations for things like fraud. If I 
defrauded you over the Internet, I still went to jail. Because you 
need certain regulations to enable a market, otherwise people won’t 
come. 
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One thing I do think we need to be looking at in this space, par-
ticularly with regards to things like the securities laws is, are there 
areas where the technology allows us to address a risk that we are 
currently looking to regulation to address? And then if so, roll back 
that regulation so that duplicative regulation is no longer nec-
essary. 

That is not to say that there aren’t significant challenges that we 
are seeing right now, and the SEC has shown admirable restraint 
in the ICO space. 

But at a certain point, if you are committing securities fraud, you 
have to be held accountable or else the securities market could 
seize up. 

The CFTC and the SEC have done a reasonably good job of try-
ing to target legitimate bad actors and take them out, as they 
should, while working with just the hapless and ignorant and help-
ing them get back into compliance and unwind their offerings. 

Mr. EMMER. Well, one thing I want to point out before my time 
runs out, and I guess in a way ask Mr. Hoopes, you were talking 
about how your members can actually—the algorithms, the way 
that they can qualify people for different loans and the discrimina-
tion piece is gone. 

Is it fair to say that your members can actually get more infor-
mation and more reliable information using algorithms on informa-
tion that is already available on the Internet? 

Mr. HOOPES. That is correct. 
Mr. EMMER. So isn’t that going to solve a whole bunch of prob-

lems going forward? Don’t we have to worry about overregulating 
in this space? 

Mr. HOOPES. Yes, I do worry about overregulation. You also have 
to realize financial services is a very regulated framework. All of 
our members work really hard to ensure that as they do new 
things, they remain in compliance with all existing law. 

Mr. EMMER. Well, I appreciate it. 
Mr. Chairman, thank you for your patience. Thank you for let-

ting me go here right at the end. I could continue this for a long 
time, but will be done for today. Thank you. 

Mr. LOUDERMILK. [presiding]. The gentleman’s time has expired. 
I would like to thank our witnesses for their testimony today. This 
is an important area we will be hearing more and more about, and 
hopefully we will be more engaged in this. 

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing. 
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to these wit-
nesses and to place their responses in the record. Also, without ob-
jection, Members will have 5 legislative days to submit extraneous 
materials to the Chair for inclusion in the record. 

[Whereupon, at 12:03 p.m., the subcommittee was adjourned.] 
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A P P E N D I X 

January 30, 2018 
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